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ORDER

CP(IB) No.15lChd/CHD/2017 filed by the Punjab National Bank,

Financial Creditor under Section 7 of the Insolvency & Bankruptcy Code, 2016

(for short to be referred here-in-after as the Code) was admitted by this

Tribunal on 27.04.2017 declaring moratorium in terms of Section 14 (1) of the

Code. Mr. Navneet Gupta was appointed as the Interim Resolution

Professional (IRP) with necessary directions by an order dated 08.05.2017.

The IRP was later on confirmed as Resolution Professional (RP) by the
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Committee of Creditors. The period of 180 days as permitted for completion

of the resolution process under Section 12(1) of the Code expired on

23.10.2017. The Resolution Professional applied for extension of the time in

terms of Section 12(2) of the Code on the basis of the decision of the

Committee of Creditors and by a detailed order dated 11.10.2017, the time

was extended for another 90 days, which has since expired on 23.01.2018.

2. This application has been filed by the Resolution Professional on

14.01.2018 in terms of Section 60(5) of the Insolvency and Bankruptcy Code,

2016.

3. It is stated by the Applicant that he has received few resolution

plans majority of which could not meet the requirement of the |&B Code, 2016

and the terms and conditions stipulated by Committee of Creditors. The other

two plans are being examined by the Committee of Creditors for which the final

decision was to be taken in the next meeting.

4. It is stated that in the meanwhile Mr. Ajmer Singh Bhullar promoter

in the company filed CWP No.29553 of 2017 in the Hon’ble Punjab and

Haryana High Court inter alia challenging the ordinance whereby the

directors/promoters were excluded from submitting any resolution plan. The

Hon’ble High Court has issued notice of motion and vide order 21.12.2017 it

was directed that in the meantime National Company Law Tribunal,

Chandigarh shall not pass the final order. Copy of the order of Hon’ble High

Court has been annexed with this application. Copy of the order of Hon’ble

High Court shows that said CWP No.29553 of 2017 has been filed by two

promoters namely, Ajmer Singh Bhullar and Haravtar Singh Arora The stay

granted by the Hon’ble High Court is still continuing.
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5. In the circumstances, therefore, members of the Committee of

Creditors have given their consent to the Applicant to continue to discharge his

duties as Resolution Professional since the passing of the final order has been

stayed by the Hon’ble High Court. The consent of the members of Committee

of Creditors dated 08.01.2018 has been annexed with this application. On this

ground the prayer is made for permitting the Applicant to continue to do his

duties in view of the stay granted by the Hon’ble High Court.

6. It is stated that the corporate debtor is a going concern and a

running unit with approximate @5000 crores turnover. During the insolvency

process the turnover of the company up to 31.12.2017 was 311.88 crores. The

company has operating surplus during the operations and amount of i340

Crores was deposited in the fixed deposit during the resolution process. The

company is also earning FDR interest of more than 32.79 lacs.

7. The prayer made in the application has been opposed by Mr.

Haravtar Singh Arora the promoter of the company. It is stated that the

Resolution Professional has taken number of steps which are detrimental to

the growth of solvency of the company. There are various

e-mails / correspondences addressed on behalf of the Purchase Manager of

the Hotel to the applicant in which various issues including payment to the

vendors, non-supply of soft drinks have been intimated and brought to the

knowledge of the applicant. The applicant is stated to be conducting affairs of

the company prejudicial to the well being and solvency of the company. He is

allegedly misusing his powers. The promoter is stated to have filed separate

application illustrating various instances wherein the Resolution Professional

has completely violated the provisions of the Code.
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8. Some of the instances quoted are that the applicant is continuing

with proceedings pending against the corporate debtor before various Forums

including this Tribunal, Hon’ble High Court, DRAT. OA No.2022 of 2017 filed

before DRT-2, Chandigarh. The liquidation proceedings in CP No.48/2016

and CP No.26/2013 are also pending. It is also averred that the Resolution

Professional cannot continue with those proceedings because of the

moratorium granted in this case under Section 40 of |&B Code.

9. Another instance quoted is about harassment meted out to the

Company Secretary Ms. Puja Sharma who has left the job whereas the

applicant is still quoting her name with the Registrar of Companies and loading

the same on the website of Ministry of Corporate Affairs. The complaint for

the sexual harassment is also pending against the applicant. Even the workers

of hotel went on strike from 13.12.2017 to 19.12.2017 and the applicant filed

complaint before the police on the ground of threat to his life and requested

local police protection in the hotel premises. Various other instances have also

been quoted which would not be relevant for disposal of this application.

10. Filing of the Writ Petition by the objector before the Hon’ble High

Court is not a matter in dispute nor it is disputed that the Hon’ble High Courtpronceyj
/R8 8.82 Tf
1.10116 0 0 1 328238 344.
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12. Learned counsel for the objector-promoter director of the

suspended Board of Directors vehemently contended that Tribunals are

constituted under a special statute and cannot go beyond the powers/limits

framed/fixed underthat Act. It was further contended that the maximum period

permitted under the Code for completion of the resolution process is 180 days

as per sub-section (1) of Section 12 of the Code which can be extended for a

maximum period of 90 days in terms of sub-sections (2) and (3) thereof. In

the present case with the extension of 90 days the period of completion of

resolution process expired on 23.01.2018 beyond which the Resolution

Professional cannot function. It was therefore, urged that proceeding for

resolution process should be kept in abeyance as the Resolution Professional

becomes fructuous officio after 270 days.

13. The learned counsel for the objector further submitted that if the

Hon’ble High Court has granted the stay in passing ofthe final order, there was

no stay against the Committee of Creditors in either accepting or rejecting the

resolution plan already received. Furtherthat there is no provision in the Code

or the regulations framed thereunder as to how to bear the expenses of the

Resolution Process beyond the period of 270 days.

14. In the instant case two of the promoter-directors of the suspended

Board of Directors of the corporate debtor have challenged the vires of

amendment made in the Code debarring the promoter-directors from

submitting the resolution plan and the Hon’ble High Court has directed the

Tribunal not to pass final order in the matter. Afterthe expiry of maximum
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period permitted for resolution plan, if no resolution plan is submitted for

approval the only consequence is to pass the liquidation order. If there is a

stay order passed by the Hon’ble High Court on 21.12.2017 a question may

also arise whether the period during which the stay continues to operate can

be excluded from the period of 270 permitted days. That issue may, however,

arise in case where application is filed for approval of resolution plan or in

case where the liquidation order of the corporate debtor is to be passed.

15. In any case the objector having himself filed the petition in the

Hon’ble High Court challenging the vires the amendment in the Code, it would

not lie in his mouth to make such a submission as that may amount to violation

of the directions issued by the Hon’ble High Court.

16. It would not be appropriate for this Tribunal to keep the resolution

process in abeyance as per one of the prayers made on behalf of the objector

because the corporate debtor is to run as a going concern till the final order is

passed by the Tribunal.

17. In view of the above, we find the objections to the prayer made by

the Resolution Professional to be also totally without merit and reject the same.

Consequensely the application filed by the Resolution Professional is accepted

and it is directed that he shall continue with the resolution process till further

orders of this Tribunal.

Sd/- Sd/-

(Pradeep R- Sethi) (Justice R.P. Nagrath)

Member(Technical) Member (Judicial)

April 03, 2018
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